
State and Local 
Government 
Penalties



• The Virginia Department of Labor and Industry 
(DOLI) operates the Virginia State Plan for 
Occupational Safety and Health (VOSH) 
through a grant from the U.S. Department of 
Labor – Occupational Safety and Health 
Administration (OSHA)

• VOSH is required by federal OSHA laws and 
regulations to operate a program that is “at 
least as effective” as those of federal OSHA.



Virginia is one of 28 States 
and territories that operates its 
own OSH program:
• Must cover state and local 

government employees
• Compliance, Public Sector 

Consultation and VPP funded 
50% by federal OSHA

• Private Sector Consultation 
funded 90% by OSHA

Virginia Occupational Safety and Health 
(VOSH)



Virginia State Plan:
- Must be “as effective as” but can 

be different
- In states covered by federal OSHA 

jurisdiction, there are no OSHA 
protections for state and local 
government employees

- Virginia receives an annual 
evaluation from federal OSHA 
Region III – Philadelphia

- https://www.osha.gov/dcsp/osp/e
fame/virginia.html

Virginia Occupational Safety and Health 
(VOSH)



• Injury and illness rates for Virginia State 
and Local Government employees are 
60% higher than private industry in 
Virginia.

Virginia
State/Local 
Government Difference

2016 Overall TCR Rate 2.8 4.0 42.9%

2016 Private Industry TCR* Rate 2.5 4.0 60.0%

2016 Construction TCR Rate 3.3 4.0 21.2%

2016 Manufacturing TCR Rate 3.5 4.0 14.3%

*  TCR - total recordable cases
*  DART - days away from work, job transfer, or restriction



• Senate Bill 607 was passed by the Virginia 
General Assembly and signed into law by 
Governor Terry McAuliffe to direct the Virginia 
Safety and Health Codes Board to adopt 
regulations for the issuance of proposed 
penalties to the Commonwealth, its agencies, 
political subdivisions, or any public body. The 
law became effective July 1, 2016.  Information 
can be found at:

• https://lis.virginia.gov/cgi-
bin/legp604.exe?ses=161&typ=bil&val=sb607



• 16VAC25-60-10
• "Public employer" means the Commonwealth 

of Virginia, including its agencies, authorities, 
or instrumentalities or any political subdivision 
or public body.

• The Department considers authorities and 
instrumentalities such as the Washington 
Metropolitan Airports Authority, the 
Washington Metropolitan Area Transit 
Authority, and the GRTC Transit System to be 
public employers covered by the state and 
local government penalty regulation. 



• The Virginia Safety and Health Codes Board 
adopted a proposed regulation on February 
16, 2017, amending the VOSH Administrative 
Regulations Manual (ARM), 16VAC25-60.  

• The regulation allows issuance of penalties to 
state and local government employers for 
willful, repeat and failure-to-abate violations, 
as well as serious violations that cause a fatal 
accident or are classified as “high gravity”.



• Based on an analysis of historical data, 
approximately five percent (5%) of the serious 
violations issued in the private and public sectors are 
classified as high gravity (high severity and greater 
probability).  

• VOSH estimates that approximately 15 high gravity 
serious violations in state and local government 
would be subject to penalties per year.  

• VOSH estimates that up to three willful violations and 
up to five repeat violations per year will be subject 
to penalties in state and local government.



• The final regulation was adopted on November 
30, 2017.  

• The regulation takes effect on VOSH inspections 
opened on or after November 1, 2018

• Information on the final regulation can be 
tracked on the Virginia Regulatory Town Hall 
at:  
http://townhall.virginia.gov/L/ViewAction.cfm?actionid=4681



• Serious $12,726
• Willful $127,254
• Repeat $127,254
• Failure to Abate $12,726 per day
• NOTE:  Other-than-serious violations issued to 

state and local government employers will not 
receive penalties



• Va. Code §40.1-49.4. provides that the 
Commissioner of Labor and Industry will 
annually increase the maximum civil penalty 
amounts by an amount that reflects the 
percentage increase, if any, in the Consumer 
Price Index - Urban (CPI-U) from the previous 
calendar year.

• Information on VOSH Maximum Penalties can 
be found at:

• https://www.doli.virginia.gov/vosh-penalty-increases/



• As provided for in Va. Code §40.1-49.4.A.4(a), 
VOSH penalty calculation procedures are required 
to take into account:
• the gravity of the violation, 
• the size of the employer’s business, 
• the good faith of the employer, and 
• the history of previous violation



• VOSH generally follows OSHA’s Gravity 
Based Penalty (GBP) methodology for 
calculating proposed penalties, which includes 
an assessment of the “Severity” of the hazard 
cited and the “Probability” that an injury or 
illness would result from the cited hazard.

• VOSH GBP penalty levels differ from OSHA in 
certain areas discussed later in this 
presentation.



• “Severity” is classified as:
• High, Medium or Low

• “Probability” is classified as:
• Greater or Lesser
• Consult Chapter 11 the VOSH Field Operations 
Manual (FOM) for a detailed discussion on penalty 
calculation procedures:  

• http://townhall.virginia.gov/L/ViewGDoc.cfm?gdid=5354



• There are six main Gravity Based Penalty levels 
for proposed “serious” violations:

• High Severity/Greater Probability [High Gravity]
• High Severity/Lesser Probability
• Medium Severity/Greater Probability
• Medium Severity/Lesser Probability
• Low Severity/Greater Probability
• Low Severity/Lesser Probability





• As previously noted, VOSH will only be issuing 
penalties to state and local government employers 
for:

• Willful, 
• Repeat 
• Failure-to-abate violations, 
• Serious violations that cause a fatal accident and
• Serious violations classified as “high gravity” (high 

severity and greater probability)



• Penalties will not be issued for other-than-
serious violations

• Penalties will not be issued for serious 
violations that are classified as non-high 
gravity (ie., other than high severity and 
greater probability)



• History:
• A reduction of 10% shall be 

given to employers who have 
not been cited by VOSH for 
any serious, willful or repeated 
violations in the past three 
years.



• Good Faith:
• A penalty reduction of up to 25 percent is 

permitted in recognition of an employer’s 
“good faith” in increments of 0%, 5%, 
10%, 15%, 20% and 25%.



• Good Faith:
• The maximum allowable good faith 

reduction for written safety and health 
programs is 10%.

• The maximum allowable good faith 
reduction for “primary considerations” (see 
below) is 15%.



• Good Faith - “Primary Considerations” include:
• efforts to comply with VOSH standards before the 

inspection; 
• prompt abatement of violations during the inspection
• employer originated worksite inspection programs
• employee comments on safety and health during the 

inspection 
• the employer’s cooperation and attitude during the 

inspection 
• employer participation in professional organizations  



• No Good Faith Reduction:

A violation that is classified as willful, 
repeat or failure to abate is not 
eligible for a good faith penalty 
reduction. 



• Size of the Employer:
• The maximum allowable size reduction is 

70%, but size is determined by the total 
number of employees employed by the 
governing body (e.g., total employment in 
state government; total employment in 
county/city government)



• Size of the Employer:
• No state government agency will receive 

a penalty reduction for size
• Most local government agencies will not 

receive a penalty reduction for size, unless 
total government employment for the city 
or county is 250 or fewer employees





• A violation related to the 
cause of a fatal accident 
is classified as “high 
severity/greater 
probability” and will be 
issued with the maximum 
statutory penalty.  No 
reductions for good faith, 
history or size will be 
applied.



• A violation related to the 
cause of a non-fatal but 
serious accident which result 
in serious physical harm to 
the employee is classified as 
“high severity/greater 
probability” will be issued 
with the maximum statutory 
penalty.  No reductions for 
good faith, history or size 
will be applied.



• 16VAC25-60-280. General contest proceedings applicable to the 
public sector. 

• A. Public employers may contest citations, abatement orders or 
proposed penalties by notifying the commissioner in writing of the 
contest. The notice of contest must be mailed or delivered by hand 
within 15 working days from receipt of the citation or abatement 
order. No mistake, inadvertence, or neglect on the part of the 
employer shall serve to extend the 15 working day period during 
which the employer may contest. 

• B. The notice of contest shall indicate whether the public employer is 
contesting the alleged violations, the proposed penalty or the 
abatement order. 

• D. The commissioner shall seek to resolve any controversies or issues 
rising from a citation issued to any public employer in an informal 
conference as described in 16VAC25-60-330. 



• 16VAC25-60-300. Contest proceedings applicable to the 
Commonwealth.

• A. Where the informal conference has failed to resolve 
any controversies arising from a citation issued to the 
Commonwealth or one of its agencies, and a timely notice 
of contest has been received, the Commissioner of Labor 
and Industry shall refer the case to the Governor, whose 
written decision on the contested matter shall become a 
final order of the commissioner. 

• NOTE:  VOSH will  normally work through the respective 
Secretariats to achieve resolution of the case prior to 
making a formal referral to the Governor.



• A. Where the informal conference has failed to resolve any 
controversies arising from the citation, and a timely notice of 
contest has been received regarding a citation issued to a 
public employer other than the Commonwealth or one of its 
agencies, the Commissioner of Labor and Industry shall schedule 
a hearing in accordance with the provisions of §§ 2.2-4019 
[informal fact finding conference] and 2.2-4021 of the Code of 
Virginia [Virginia Administrative Process Act]. Upon conclusion of 
the hearing, the commissioner will notify all participants within 
five working days of the decision to affirm, modify or vacate 
the contested aspects of the citation or abatement order. 

• B. Public employers may appeal decisions of the commissioner in 
the manner provided for in §§ 2.2-4025 through 2.2-4029 of 
the Code of Virginia.



• Take advantage of free and confidential VOSH’s On-Site 
Consultation services for State and Local Government 
employers to help identify and correct potential safety and 
health hazards:



• VOSH’s free and confidential On-Site Consultation 
services for State and Local Government 
employers:

• Safety and Health Walk-Through Surveys
• Abatement
• On-site Training
• Safety and Health Program Assistance
• In Virginia, contact Allen Hatch, Consultation and 

Training Program Manager at 
Allen.Hatch@doli.virginia.gov



www.doli.virginia.gov

Central Region 
(804) 371-3104 

NOVA Region
(703) 392-0900

Verona Field Office
(540) 248-9280

Southwest Region
(540) 562-3580

Lynchburg Field Office   
(434) 385-0806

Abingdon Field Office    
(276) 676-5465

Tidewater Region
(757) 455-0891



• A webpage will be added to the DOLI website
• Blast emails will be sent to DOLI stakeholders
• This PowerPoint will be provided on the DOLI 

webpage so that state and local government 
employers can use it for training purposes

• This PowerPoint will be sent out to DOLI Regional 
Offices to disseminate to any state and local 
government entities they come in contact with

• State and local government penalties will be 
highlighted in presentations made to organizations



State and Local Government Penalties


